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MASS MEDIA RIGHTS UNDER AFGHANISTAN LAWS:
CHALLENGES AND PROSPECTS
In general, the paper examines the rights of the mass media under Afghanistan
laws. Specifically, the main aims of the paper are to critically examine the rights
of the mass media and to analyse the laws in Afghanistan that guarantee those
rights. These are rights that have been provided under the Afghanistan Constitution
and as such, they are not to be infringed upon. They are fundamental to the
existence of every human being in Afghanistan. However, a number of the
provisions in the constitution have guaranteed these rights and thus, have become
a challenge to the citizens, agencies, journalists and other media outlets to exercise
these rights. Afghanistan has a history of over 100 years of mass media events
which have been extremely active. The mass media laws in Afghanistan are
operative but face numerous challenges. The paper applies the doctrinal method,
wherein it examines the laws of Afghanistan related to the rights of the mass
media. The findings of the paper reveal that some of the provisions for the mass
media under the constitution are problematic whereby some of them are unclear,
causing misunderstanding and misuse of the provisions. Therefore, the paper
recommends the harmonisation of these laws make the provisions clear and
remove any contradiction and ambiguity.
Mass media are the most inclusive source in producing and
distributing knowledge to society. Mass media in the modern
world have promoted leadership in global networks and have formed
our thoughts and beliefs. In the community, mass media have
ideological and political responsibilities. The necessity of creating
laws for the mass media due to the regulating of their activities
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has always been a matter of interest for legislative bodies of
countries in the world. Afghanistan has also included mass media
in its constitution to freely promote their activities in the country.
In order to regulate these activities, Afghanistan has approved a
law entitled Afghanistan Mass Media Law (AMML). But there
are still some challenges in the constitutional provisions of
Afghanistan and the laws regarding mass media in the country.
This paper thus concentrates on the legal challenges facing mass
media in Afghanistan.
The aim of the paper is to examine mass media rights under
Afghanistan laws. The paper looks at the Constitution of
Afghanistan, specifically at the provisions related to mass media.
Furthermore, the paper also looks at the 2009 AMML. Though
there are a number of provisions based on the Afghanistan
Constitution whereby the AMML has guaranteed the rights of
the mass media, there are still challenges to some of these provisions.
The paper also focuses on the challenges faced by the social media
in Afghanistan. Although social media activities are regulated by
the AMML, lack of proper provision regarding them has caused
problems in Afghanistan. The absence of a manifest by the
government could signify its reluctance to uphold the law.
The growth of social awareness is the underlying factor of all
fundamental developments of a nation. Public opinion reflects
the sense of responsibility of the citizens of a nation towards a
public fate.1 Mass media, as a reflection of public opinion, has
stabilised their position in the world. They have a significant impact
on the growth and prosperity of collective consciousness. They
also have a fundamental responsibility in the society for political
orientation and education.2 Therefore, the strengthening of public
opinion, the growth of democracy, the spread of civic values and
exact information are among the fundamental goals of mass media.
Upon realisation in society, mass media have full freedom in the
direction of their social responsibility as their mission. Freedom of
mass media is not achieved only through slogans; it is only achieved
if there are clear rules and procedures in this regard. In this case,
mass media would have binding aspect and would strive for
executive guarantee. The Afghanistan Constitution and AMML,
as such, have given a decent platform for freedom of mass media
in Afghanistan.3
Islam is the religion of nature and it takes into account all the
inherent needs of humans.4  As a comprehensive religion it has
guided people in all fields including the one aspect of modern
life, journalism and mass media. But Islam from 1400 years ago
has considered the human need for communication and mass
media. And has introduced a positive and influential mass media
to human society, and that is the mosque. Therefore, if we turn to
the building of the Ka’bah, in the time of Nabi Adam (AS), there
is a record of the existence of the media in history.5 This fact is
confirmed by the Quran by stating in Surah Al-Imran, Verse 96:
“Indeed, the first House of worship established for mankind was
that at Makkah - blessed and a guidance for the world”.6 Moreover,
Afghanistan in an Islamic country and Article 3 of the Afghanistan
Constitution states that no law in Afghanistan should conflict
with Islam.7 Basically, the law regulating mass media in country is
AMML. Thus, the AMML is set up based on three principles,
which are principles of Islamic religion, the Afghanistan
Constitution and the Universal Declaration of Human Rights
(UDHR) that Afghanistan had signed.8 Although there is conflict
between these three bases, they can regulate media activities within
the framework of this law. Awareness and information about these
threefold bases (Shari`ah law, Afghanistan Constitution and the
UDHR) will help to protect journalists and the mass media from
legal mistakes and legal slips; by observing AMML, journalists
and independent mass media would have government support.9
Regarding freedom of speech and mass media, the Constitution
of the Islamic Republic of Afghanistan, in the provision of Article
34 states that: “Freedom of expression shall be inviolable. Every
Afghan shall have the right to express thoughts through speech,
writing, illustrations as well as other means in accordance with
provisions of this constitution. Every Afghan shall have the right,
according to provisions of law, to print and publish on subjects
without prior submission to state authorities. Directives related
to the press, radio and television as well as publications and other
mass media shall be regulated by law”.10 As clearly provided in
the first sentence of Article 34 of the constitution, freedom of
expression is respected as a human right and is protected from
violation. The last sentence relates to the legal field, which explains,
expresses and regulates affairs related to radio, television and other
mediums.11 Thus, Article 34 of the Afghanistan Constitution
provides space for media activities; for the first time, Afghanistan
media are able to conduct activities using modern and new
technology. Based on this constitution, after a long interruption,
private media are allowed to start activities again in the country.12
In addition, Article 34 of the Afghanistan Constitution is not
the only provision which guarantees the right to freedom of
expression for mass media; there are other articles in the
constitution that also confirm this issue. The provision of Article
16 of the Afghanistan Constitution in relation to languages, decrees
in Paragraph 4 that: “Usage of all current languages in the country
shall be free in press publications and mass media”.13 Similarly,
the provision of Article 24 of the Afghanistan Constitution relates
to freedom in the general sense. According to this provision,
“Liberty is the natural right of human beings. This right has no
limits unless affecting other freedoms as well as the public interest,
which shall be regulated by law”.14
The current AMML was approved in 2009 in 11 Chapters and
54 Articles This law clarifies in its first chapter general matters
concerning mass media. The first chapter contains three articles
and the first states that This Law has been enacted, taking into
account the principles of the holy religion of Islam,15 pursuant of
Article 34 of the Afghanistan Constitution16 and Article 19 of
UDHR,17 to ensure the protection of freedom of thought and
speech and regulate activities of mass media in the country.
According to the provision of Article 34 of the Afghanistan
Constitution, freedom of expression shall be inviolable. Every
Afghan shall have the right to express thoughts through speech,
writing, illustrations as well as other means in accordance with
the provision of this constitution. Every Afghan shall have the
right, according to provisions of law, to print and publish on any
subject without prior submission to state authorities. Directives
related to the press, radio and television as well as publications
and other mass media are regulated by law.18
Article 2 of AMML describes the objectives of the setup of the
mass media law. In the first paragraph, the purpose of the law is to
protect and guarantee the right to freedom of thought and speech.
This means, that this law clearly protects the right to freedom of
opinion and expression whereby every Afghan citizen has the right
to think and express his/her thoughts and pass them to others.
Paragraph 2 of this article clarifies the aims of the establishment of
AMML, which are supporting the rights of journalists and
providing conditions for free activities of mass media. This means
the law protects the rights of journalists and the Afghan
government must provide free conditions for media activities under
this law. In the third paragraph of this law, the Afghan government
is required to promote and develop free, independent and
pluralistic mass media in Afghanistan 19
In paragraph 4 of the second article, the government is
obligated to provide for the citizens of the country the appropriate
context for expressing thoughts and feelings. Afghan citizens can
present their thoughts and feelings truthfully and fairly through
written form, drawn images, records on tapes, allegories, motions
and other scientific phenomena, artistic and published literatures.
There is no restriction in this field unless it is prohibited by media
law.20 In the fifth paragraph, the observance of the principle of
freedom of speech and mass media, based on UDHR, is recognised.
But, observance of the principles and rules of the sacred religion
of Islam has also been emphasised.21 This means that freedom of
speech and mass media as stated in the UDHR which Afghanistan
had signed, would apply but the principles of UDHR should not
be in conflict with the principles of the Islamic religion; in other
words, the principles of Islam must not be violated. There are
some items in UDHR that are contradictory to the principles of
Islam. Therefore, according to this mass media law, journalists
and the media should not only act on the provisions of the UDHR
and forget the principles and rules of Islam and the constitution
of the country.22
In paragraph 6 of Article 2 of the AMML, the provision states
that the government of Afghanistan is required to ensure growth
of the mass media and provide effective means of dissemination of
correct news and information through education, science and
politics. Similarly, mass media are required to convey the views of
the people to audiences with honesty, balance and impartiality.
The same paragraph also indicates the government’s obligation
towards the media and the media’s obligation towards the people.23
Article 3 of the AMML clarifies the terms used in this law.
There are 21 terms in the AMML which are used in the field of
mass media and each covers separate concepts. Journalists and the
mass media should know that from the perspective of the law,
who is the journalist? And which machinery is called the media?
Otherwise, journalists and the media may make mistakes. It is
possible that most people know the meaning of these terms, but
the concepts that people present cannot completely be legal. Only
certain persons can claim that they are journalists as defined by
the law which is applied in the context of their work area. But
anyone who reports news may not necessarily be called a journalist.
The media are clearly defined by law; they cannot be called
anything else beyond what the law has defined.24
Chapter 2 of the AMML highlights the rights and obligations
of the media on matters such as freedom of thought and expression,
seeking information, legal protection, right to respond, non-
publication of response and establishment of a union.25  Chapter
3 is about the establishment of print media which is the privilege
of the owner and director, in addition to matters on how to create
print media, address and other specifications.26 Chapter 4 is about
the establishment of electronic mass media covering topics such
as electronic media, public electronic media, National Radio
Television Afghanistan, duties and responsibilities, religious and
national programmes, operation of RTA in cases of emergency,
keeping of programmes, non-governmental electronic media,
observation of principles, freedom of private radios and televisions,
maintaining balance, maintaining recorded programmes, right to
claim and obligations of the editor-in-chief of the electronic
media.27  Chapter 5 is on how financial sources of mass media are
acquired28 and chapter 6 is about establishing printing houses
and cultural institutions, and covers issues such as right to establish
and licensing.29
Similarly, Chapter 7 under the ti tle of “Proprietor,
Qualifications and Obligations” covers issues such as proprietor,
qualifications of proprietor, article of association, registration of
private media and cultural organisations, provision of information
for media registration and cultural organisations, address and logo,
right to court referral, transfer of ownership and rights.30 Chapter
8 is about the qualifications and obligations of editor-in-chief
including issues such as having an editor-in-chief, responsibility
for published materials, observing the right of the critic and the
recipient of criticism.31 Chapter 9 is about high council of media
and discusses issues such as composition of high council of media,
mass media commission, duties of mass media commission and
National Radio Television Afghanistan Commission.32 Chapter 10
considers the works and materials prohibited from being produced,
printed and published/broadcast, Bakhtar News Agency and
revocation of license.33 Chapter 11 contains miscellaneous
provisions in which the right of film production of foreign citizens,
article of association amendment, obligation of foreign media and
news agencies, registration of books and booklets, law’s enactment,
payment of tax and date of entry in the enforcement of this law
are included.34
As for free and independent media, they only work in countries
where the governments honour free speech and public opinion.
In those countries, the government does not only rely on
government-owned media but allows the general public and other
institutions to publish publications and create private and personal
media. The AMML allows free and non-government media to do
their activities freely (free activity and broadcasting equipment).35
The government supports, protects and guarantees this freedom.
In the observation of this media law, no natural and legal persons,
including government agencies, have the right to interfere, forbid,
boycott, censor and restrict media functionality. The main purpose
of mass media law is to protect and support independent media,
ensuring conditions for independent media activities and
development of independent media. In addition, the mass media
law of Afghanistan mentions that the Ministry of Information
and Culture has the duty to provide the necessary facilities for
realisation of independent media activities.36
In the realm of regulation, law is a basic and fundamental guideline
in a country.37 In order to have a successful life, citizens of a nation
have the moral and legal obligations to adjust their actions
according to the law.  Challenges to the provision of law, which
regulates a particular issue in a country, will resonate on the good
citizens of the country and as such, will put many activities at
risk. The challenges facing the freedom of mass media in
Afghanistan are multi-dimensional.38 One of the major obstacles
to freedom of mass media is the inherent contradictions,
ambiguities and confusion in the provision of the Afghanistan
Constitution and the AMML. These legal challenges would lead
to barriers for mass media in conducting their activity in
Afghanistan.39
There is no doubt that the current Afghanistan Constitution is
replete with contradictory provisions that would hamper free
speech. Historically, after the fall of the Taliban regime and the
formation of an elected government in Afghanistan, there were
attempts to draft of a new constitution and provide for the general
application of the provisions in all government executive
departments, ministries and parastatals.40 Consequently, a new
constitution was adopted in 2004.  However, the 2004
Constitution of Afghanistan has many shortcomings and
deficiencies including those that affect mass media practices. In
addition, in recent years, new issues have emerged which need to
be incorporated into the constitution.41
The fundamental constitutional problem regarding mass media
in Afghanistan is the contradiction between the articles of the
Constitution. This has brought huge problems in various fields,
particularly in the area of freedom of speech and mass media. In
this area, the existing contradictions which are causes of concern
are in Article 3, Article 7, Article 34 and Article 24 of the
Afghanistan Constitution.42
Article 3 of the Afghanistan Constitution provides that no
law can be contrary to the beliefs and provisions of the sacred
religion of Islam43 while Article 7 states that the state shall abide
by the United Nation charter,44 international treaties and
international conventions that Afghanistan had signed, including
the UDHR.45 On the other hand, Article 34 of the constitution
states that freedom of expression is inviolable; that every Afghan
has the right to express his thought through speech, writing or
illustration or other means while still observing the provisions
stated in this Constitution. It is on point that every Afghan has
the right to print or publish topics without prior submission to
the state authorities in accordance with the law.46
Article 3 of the Afghanistan Constitution also states that no
law should be in conflict with Islam. This means that Afghan
citizens are not allowed to express non-Islamic ideas, thoughts
and beliefs, and the mass media are also not allowed to operate
freely and publish their activities outside the Islamic framework.
Article 3 represents censorship in freedom of speech and mass
media. But according to Article 7 of the Constitution, Afghanistan
is obliged to abide by the UN charter, international treaties and
international conventions that Afghanistan had signed, including
the UDHR.47 Article 19 states that, everyone has the right to
freedom of opinion and expression; this right includes freedom to
hold opinions without interference and to seek, receive and impart
information and ideas through any media, regardless of frontiers.48
Afghanistan, however, is obligated to abide by the UDHR. Because
of this, Afghan citizens are not limited to expressing Islamic ideas,
thoughts and views solely. In other words, citizens of Afghanistan
can express their views and thoughts that may be non-Islamic
without any form of restriction or censorship.49
Similarly, Article 34 of the Afghanistan Constitution reveals
an obvious contradiction with the provision in Article 3. According
to Article 34, freedom of expression is inviolable, and every Afghan
citizen can express thoughts and views without any censorship.
The same article also provides that no law should be in conflict
with Islam.50 The question is how can such contradictory provisions
exist in harmony on the same subject matter? And who decides
what should be censored and what should be disseminated? And
if someone expresses a non-Islamic idea, what will be the
consequence? The constitution should be clear with no
contradictions on censorship and state clearly what happens to a
citizen who expresses non-Islamic thoughts and views. The
contradiction must be clarified. This will give a clear road map on
the provisions of law on mass media, which is a right to be practised
without ambiguity.
The provision of Article 24 of the Afghanistan Constitution
states that “Liberty is the natural right of human beings. This
right has no limits unless affecting others’ freedoms as well as the
public interest, which shall be regulated by law. Liberty and human
dignity are inviolable. The state shall respect and protect liberty
as well as human dignity”.51 It should be noted that the concept
of freedom is generally mentioned in Article 24 of the Constitution,
which includes freedom of speech and freedom of the mass media.
The limitations of freedom mentioned in the provision of Article
24 are rights and freedoms of others and public interest, which
include freedom of mass media, in addition to other constitutional
freedoms.52
The rights and freedoms of others are a set of rights and
freedoms that all citizens of the country are entitled to, under
domestic laws and international human rights instruments. The
Afghanistan constitution’s chapter on citizens defines the rights
and duties of Afghan citizens;53 Their rights and duties are also
reflected in other domestic laws.54 According to the provision of
Article 7 of the Afghanistan Constitution, all rights enshrined in
the UDHR, International Covenant on Civil and Political Rights
(ICCPR) and International Covenant on Economic, Social and
Cultural Rights (ICESCR) are also considered in Afghanistan.55
Therefore, no one can infringe upon others’ right by misusing
freedom of speech and the mass media. When we say freedom of
speech, we must know that this right does not include freedom to
slander, defame, insult, damage and other acts and behaviours of
criminals, as these would violate the rights of others.56
The legal challenges in the provision of Article 24 of the
Afghanistan Constitution are the second limitation of freedom,
which is public interest.57 Public interest is generally defined in
the Constitution but in ordinary law there is no clear definition of
it and it is characterised as such. In addition, there are many general
and unclear concepts, the examples of which are found in the
domestic laws of Afghanistan, which can be the enemy of freedom
of speech and mass media under the name of public interest. This
category of unclear concept can give the government the power to
limit the mass media in their activities.58
The AMML guarantees freedom of speech and right to information
and provides ease in the creation and establishment of the mass
media. The law cannot be regarded as complete and adequate to
suitably guide journalists in their smooth operations of practice
even though the AMML seems to be superior compared to other
mass media laws in neighbouring countries.59 Yet, some
shortcomings and difficulties are recorded in the law, leading to
misunderstanding, contradiction, confusion and ambiguity. In
some cases, this leads to tension in professional journalism because
of lack of clarity in the provisions of the law. Multiple approaches
of journalism and citizens’ practice of free speech will surface.
Equally, this will lead to conflicting court decisions in cases of
dispute relating to mass media.60 The contradiction, confusion
and ambiguity are in different chapters of AMML which the paper
would discuss below.
The AMML’s major problems can be seen in Chapter 2 from
the provision of Article 4. In the second paragraph of this Article
4 of the AMML, the Afghanistan government is required to
recognise the freedom of mass media and pay attention to
supporting and strengthening the mass media. The second
paragraph of this article prohibits the rights of censorship and
interference from the government, real and legal persons, and states
that no one, including the government, has the right to ban,
prohibit, distort and limit the freedom of the mass media. In this
paragraph, only the right to intervene in accordance with this
mass media law is allowed. But this article and other provisions of
the law are silent on the rights and practices of censorship, ban
and prohibition, and in limiting the actions of journalists. It is
not clear what should be censored and in what circumstances
should censorship be invoked.61
Right to freedom of thought and speech is one of the inherent
rights of humans;62 thus, Afghan citizens have the right to express
what they think and transfer those ideas to others through mass
media. Mass media must also be free to work in the process whereby
thoughts, views and information are transferred properly and are
accessible to all. Because the media act as the eyes and ears of a
civil society, if these instruments do not work properly, citizens
cannot make the necessary decisions about their own affairs and
that of the community in relation to the valuable role of the media
and free speech in socio-economic and political life.63
Despite the technical and legal problems, the AMML has
internationally accepted media standards. The law allows citizens
to set up electronic media, including radio and television. Holders
of private media have a dynasty of rights and privileges and as
such also given a range of responsibilities. Chapter 4’s provision of
Article 20 of the AMML mention these responsibilities to include
electronic media that should observe a range of principles in their
publications and programmes such as the principles of the holy
religion of Islam, national values, spiritual and moral values and
the psychological security of the Afghan nation.64
The problem in Article 20 of the AMML is that some terms
such as national values, spiritual/moral values and psychological
security are used in a very general sense. Various interpretations
can be given to these issues thereby creating opportunity for misuse
and misinterpretations. The issue of psychological security for
countries such as Afghanistan, which has experienced over three
decades of war with most of her citizens already experiencing
psychological problems, should be clearly defined for the benefit
of the people. But the problem currently is that “psychological
security” provided by Article 20 is a new concept which is not
explicitly defined in Afghanistan’s legislative documents.65
However, there is nothing mentioned as a guide or example
for the purpose of proper usage by journalists in their practice.
Potential abuse and misunderstanding of this article are possible,
since recently the Afghanistan security sector misused this article
by not allowing the media to cover the lives of suicide attacks,
which is contrary to the principle of accessing information.66
The provision of Article 22 of the AMML provides that private
radios and televisions should maintain balance related to the
adversary positions taken by political groups and personalities
against each other, and impartially broadcast the views of the parties
involved.67 The issue concerning the media comprises of social
phenomenon with a duty to deliver information to the public.
The media has an important role in shaping public opinion,
supplying information to people and government, consolidating
the relations of the nation and government and reflecting the
national conscience of the country. With such responsibilities,
the media have enormous legal obligation of maintaining balance
and impartiality in their practice. The responsibilities of the media
are important both locally and internationally as they influence
the decision of a nation in various fields. Most countries at least
provide for the obligations of the media fairly or unfairly in their
legal system. The challenge of the provision in Article 22 of the
AMML is which it only regulates and obligates private mass media
to observe the principle of impartially and maintaining balance in
political programmes with no provision explicitly and clearly
regulating public media to observe this principle. Furthermore,
Article 22 obligates the private mass media to observe the principle
of impartiality in a very general and ambiguous manner without
defining the principle of balance and impartially.68
The provision of Article 24 of the AMML provides that if a
real or legal person claims in writing that his rights have been
affected by a mass media programme, the person may take a copy
from the archive of that media at his own expense and use it.69 It
is a clear fact that one of the major ethical duties of the media is to
reveal and reflect the state of those who are deprived of their basic
rights. It is far from possibility that the mass media, in the course
of publishing programmes, would infringe on the rights of a
number of people. These persons can be real persons or can be
legal persons such as corporations, institutions and other organs.
It should be noted that in the above article, the law has provided
this right to protection of the financial and non-financial rights of
citizens, including real and legal persons, to use it as a means of
proof for the exercise of their right. Such real or legal persons are
expected, by this provision, to pay money to the media for the
republication of what had been published earlier.70
The legal gap in the provision of Article 24 of AMML which
is economic implication on the Afghan citizens, especially the poor
citizens,71 is not taken into account. It is possible that in
broadcasting, in television programmes, radio or print media a
poor citizen’s right may be violated as according to this article, it
must be republished at his expense. It is possible that if a person
cannot afford to pay for republication, the person will abandon
such right resulting in injustice. Thus, it should be the
responsibility of the media to either republish such programme
in favour of the person whose right is violated free of charge or
they should pay themselves, if necessary. It will be a double
jeopardy on the part of a citizen whose right is violated by the
media to be made to pay again to the same media to republish a
programme in favour of the citizens.72
Chapter 8 of Article 39 of the AMML discusses the
responsibility of legal actions of the mass media. In the world,
there are three comments relating to the responsibility of the media,
especially with regard to legal action. According to the first
comment, the author of a programme is responsible. Secondly,
the editor-in-chief and author of a programme are responsible
and according to the third comment, only the editor-in-chief is
responsible. Thirdly, the comment in which only the editor-in-
chief is responsible for subjects, contents and programme is
common in some countries, such as England. The AMML in the
provision of Article 39 accepts the third comment.73 The serious
criticism on the provision of Article 39 of the AMML is that the
editor-in-chief is wholly responsible while the author who is the
main actor is exempted from liability. It is the submission of
research that there is no justice in this scenario because the main
culprit has no responsibility. On the other hand, the editor-in-
chief, despite less participation, is made entirely responsible.74
According to the provision of Article 44 of the AMML, a special
commission under the name of the National Radio Television
Commission is envisaged for the national radio and television.75
Among the duties and competencies of this commission is to
maintain the independence, impartiality and professional prestige
of the national television administration. It means this commission
should prevent the governmental or non-governmental
organisations from interfering in the broadcasting affairs of the
national television, that they should not dictate the national
television and radio according to their will.76
The legal problem in Article 44 of the AMML is that the
National Television and Radio Commission have the authority to
monitor the implementation of the budget of the national radio
and television. But this competence is the competence of the mass
media commission in paragraph 7 of Article 43 which is totally in
friction and interference.77 Therefore, this problem should be
resolved. Administrative friction is opposed to administrative law.
In addition, this commission has the authority to monitor the
implementation of a publication policy determined by the High
Council of the Media. But this competence raises concerns because,
on the pretext of implementing publication policies, it would take
the opportunity to influence the government, particularly in its
show of executive power. Furthermore, the commission has a duty
to submit its annual report to the High Council of the Media.
Another competency of the commission is the attraction of
domestic and foreign assistance for the strengthening of the
National Radio and Television Administration.78
The provision of Chapter 10 of Article 46 of the AMML clarifies
the position of Bakhtar News Agency.79 This mass media law defines
Bakhtar News Agency as a legal person who has activities in the
field of communication by collecting and disseminating
information. Bakhtar News Agency is considered a government
agency, working under the Ministry of Information and Culture,
and its budget is also provided through this ministry. This paper
suggests that Bakhtar Agency be transformed into a national agency
under the executive powers of the government. It is submitted
that the agency’s operations should be free, independent and
monitored by a supervisory body. In addition, there should be
compliance to the regulations and also possibly creating a legal
entity for Bakhtar Agency, so that it can be independent from the
Ministry of Information and Culture.80
In the provision of Chapter 11 of Article 52 of the AMML,
five rules of the law are foreseen, such as the copyright law, laws
for establishment of unions, laws related to punitive rules for media
violations, advertisements and seeking information.81 If the
government can support the objectives of the above article,
definitely the law on mass media becomes effective. Unfortunately,
only the law on seeking information has been approved in 2014
while the copyright law has been drafted but is yet to be passed
by legislature. Since then, there has not been any other law drafted.
For the copyright law, no other rules have been drafted. The paper
submits that the government should enact laws on the
establishment of unions, laws related to punitive rules for media
violations and advertisements so as to strengthen the mass media
activities. It is only the copyright law that is fully operational.
In recent years, Afghanistan has experienced a significant expansion
of social media.82 Enhancing the availability of Internet access
across the country provides a new environment and new ways to
connect Afghan citizens with each other and with people from
other countries in the world, allowing them to express their views
on a wide range of social, political and security issues. The nature
of being private and the urgency of Internet communication in
general and the social media, are likely to have broad implications
on the future of political, social and security affairs in the country.
From the control point of view, some scholars consider modern
communication and technology as a liberating potential that “can
expand political, social and economic freedoms”.83 Social media
like Facebook and Twitter can empower marginalised social and
political groups, such as young people and women, and expose
society to powerful forces of globalisation. The development of
the social media can also have significant social, political and
security implications.84
Social media have set up a revolution in most countries and
have played significant role in all developments. Afghanistan is
also one of the countries experiencing the positive and negative
consequences of using social media. The positive impacts of social
media in most countries, especially in Afghanistan, can be seen in
issues such as building public opinion, increasing men’s world
view and women’s self-awareness of their rights, communicating
with politicians and the authorities, preventing corruption and
oppression, making changes to societal culture, mobilising people
and communities on important issues like public gatherings and
demonstrations, preventing any form of dictatorship, raising the
sense of responsibility of authorities for fear that they will not be
criticised by social media users, motivating young people in the
field of literacy, communicating with friends and family, pursuing
entertainment, recreation, sports and the desired movies, and
developing friendship and communication.85
Despite the positive effects of the social media, increasing its
use without proper knowledge has caused serious concerns for
Afghan citizens. The most important social media challenges that
have hit Afghan society and Afghan citizens in recent years include
being threatened through social media, fake use of the names of
others, stimulating ethnic, regional and religious prejudices,
publishing unethical movies and photos, attacking privacy and
creating hatred among families through the publishing of private
photos and movies, preventing the younger generation from the
principle of profession, insulting women, publishing fake news in
order to worry citizens, while opposition groups to the Afghanistan
government use social media in their war propaganda in a massive
way.86 Uunfortunately, there is no specific law in Afghanistan to
prevent the negative influence of social media in the country.
Thus, in order to prevent the negative impacts and misuse of
social media in Afghanistan, their activities should become lawful.
The paper would suggest two methods in order to make social
media activities lawful. Firstly, the Afghanistan Ministry of
Information and Culture should place social media under the mass
media law in a separate chapter and should consider all issues
related to social media and make them lawful. Secondly, to legalise
the activities of the social media, the Afghanistan Ministry of
Information and Culture, in coordination with the Ministry of
Communications and Information Technology, should create a
separate law regulating social media affairs. This action would be
the only way to prevent the negative impacts from the social media
and prevent misusing them. If the social media activities are not
according to law, in the near future the negative impacts would
cause various challenges to the Afghan society.
The legal gap of mass media rights in the Afghanistan Constitution
has been examined. The paper finds that there is no clarity in the
provisions of Afghanistan Constitution regarding mass media. There
is a contradiction in the provisions regarding the activities of the
mass media in broadcasting non-Islamic programmes. In reality,
most television channels are publishing some programmes such as
Western series which are contrary to the Islamic culture and the
government does not take any action against them. There should
be no contradiction in the provision of the constitution and laws
should state clearly what would happens to any medium that
publishes a non-Islamic programme. This will give a clear indication
of the provisions of the law on mass media, which is the right to
practise without ambiguity. Furthermore, the paper examined the
AMML and found ambiguities, contradictions, confusion and
undefined terms in some of the provisions of the law. In order to
prevent the illegal activities of mass media, the existing challenges
in the provisions of the mass media law must be resolved.
Overcoming the existing challenges in the mass media law on one
hand, would prevent the negative impacts of mass media on society
and citizens, and on the other, it would improve the enforcement
of the mass media law. In addition, it is extremely necessary to
create laws for social media activities in Afghanistan. Although
the daily increasing usage of social media has benefited the people,
at the same time it has had serious negative impacts on the Afghan
society. Creating specific laws to regulate social media activities is
the only means to stop or lessen the negative impacts of social
media. Otherwise, the negative impact would cause many
problems.
1 Harry Jones, Equity in Development: Why it is Important and how to
Achieve, (Overseas Development Institute, 2009), pp. 7-10.
2 Malik Zahra Khalid, Aaliya Ahmed and Sabeya Mufti, “Media and
Development in Society: Continuity and Challenges”, IOSR Journal of
Humanities and Social Sciences, vol. 20, no. 11 (2015), p. 47.
3 Freedom of the media symbol of citizenship freedom, “The Second Vice
President of Afghanistan, All Rights Reserved”, (3 May 2016) <https://
vpo.gov.af/> (accessed on 2 April 2020).
4 Mohd Abbas and Abdul Razak, “Human Nature: An Islamic Perspective”,
Journal of Islam in Asia (E-ISSN: 2289-8077), vol. 8, no. 1 (2011), p.
252.
5 Amal Ibrahim Abd El-Fattah Khalil, “The Islamic perspective of
interpersonal communication”, Journal of Islamic Studies, vol. 4, no. 2
(2016), p. 33.
6 Al-Imran: 96.
7 The Constitution of Afghanistan, (Adopted on 13 December 2003,
entered into force 4 January 2004), Article 3.
8 Rafiee Aziz, “The Media and Peace-building in Afghanistan”, Afghanistan’s
Security Sector Governance Challenges, (2011), p. 234.
9 Ibid.
10 Constitution of 2004, Article 34.
11 Ibid.
12 Ibid.
13 Constitution of 2004, Article 16.
14 Constitution of 2004, Article 24.
15 Mass Media Law of Afghanistan, General Provisions, Official Gazette,
(2009), Article 1.
16 Ibid.
17 Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc.
A/810 (Dec. 10, 1948), Article 19.
18 Constitution of 2004, Article 34.
19 Mass Media Law of 2009, Article 2.
20 Ann J. Procter, “Afghanistan’s Fourth Estate Independent Media”, Peace
Brief, (2015), pp. 1-4.
21 Ibid.
22 Mass Media Law of 2009, Article 2(4).
23 Mass Media Law of 2009, Article 2(6).
24 Mass Media Law of 2009, Article 3.
25 Mass Media Law of 2009, Chapter 2.
26 Mass Media Law of 2009, Chapter 3.
27 Mass Media Law of 2009, Chapter 4.
28 Mass Media Law of 2009, Chapter 5.
29 Mass Media Law of 2009, Chapter 6.
30 Mass Media Law of 2009, Chapter 7.
31 Mass Media Law 0f 2009, Chapter 8.
32 Mass Media Law of 2009, Chapter 9.
33 Mass Media Law of 2009, Chapter 10.
34 Mass Media Law of 2009, Chapter 11.
35 Tabasum Akseer, et al, “Afghanistan In 2018 A Survey Of The Afghan
People”, ­Asia Foundation, (2018), pp. 151-158; See, <https://
asiafoundation.org/wp-content/uploads/2018/12/2018_Afghan-
Survey_fullReport-12.4.18.pdf> (accessed on 12 January 2021).
36 Ibid.
37 Brian Z. Tamanaha, “A concise guide to the rule of law”, ST. JOHN’S
UNIVERSITY SCHOOL OF LAW, vol. 2, no. 1 (2007), p. 2.
38 Patricia Gossman, ”Stop Reporting Or We’ll Kill Your Family”: Threats to
Media Freedom in Afghanistan, (Human Rights Watch, 2015), pp. 6-
13.
39 Ibid.
40 Kenneth Katzman, Afghanistan: Politics, Elections, and Government
Performance, (DIANE Publishing, 2009), p. 5.
41 Esther Meininghaus, Legal pluralism in Afghanistan, No. 72. (ZEF
Working Paper Series, 2007), p. 6.
42 Said Mahmoudi, “The Shari’a in the New Afghan Constitution:
Contradiction or Compliment?”, Zei tschrift für ausländisches öffentliches
Recht und Völkerrecht Heidelberg Journal of International Law (2004),
pp. 869-873.
43 Constitution of 2004, Article 3.
44 “The Charter of the United Nations was signed on 26 June 1945, in San
Francisco, at the conclusion of the United Nations Conference on
International Organization and came into force on 24 October 1945. The
Statute of the International Court of Justice is an integral part of the
Charter“.
45 Constitution of 2004, Articles 7.
46 Constitution of 2004, Article 34.
47 Said Mahmoudi, “The Shari’a in the New Afghan Constitution:
Contradiction or Compliment?”, Zeitschrift für ausländisches öffentliches
Recht und Völkerrecht Heidelberg Journal of International Law, (2004),
p. 870.
48 UDHR, Article 19.
49 Antonio De Lauri, “Access to justice and human rights in
Afghanistan”. Crime, law and social change, vol. 60, no. 3 (2013), p. 265.
50 Constitution of 2004, Article 34.
51 Constitution of 2004, Article 24.
52 Ibid.
53 Constitution of 2004, “Chapter Two, Fundamental Rights and Duties of
Citizens.
54 Abdul Ahad Farzam, “Freedom of speech Legal guarantees and limits”,
8AM Newspaper, (2 October 2011) <https://8am.af/j8am/
index.php?option=com_content&view=article&id=21817:1390-07-
10-15-47-06&catid=58&Itemid=308> (accessed on 12 March 2020).
55 UDHR “is a milestone document in the history of human rights. Drafted
by representatives with different legal and cultural backgrounds from all
regions of the world, the Declaration was proclaimed by the United Nations
General Assembly in Paris on 10 December 1948 (General Assembly
resolution 217 A) as a common standard of achievements for all peoples
and all nations. It sets out, for the first time, fundamental human rights to
be universally protected and it has been translated into over 500 languages”,
<http://www.un.org/en/universal-declaration-human-rights/> (accessed
on 5 January 2020).
56 Dominika Bychawska-Siniarska, Protecting the right to freedom of expression
under the European convention on human rights: A handbook for legal
practitioners. (Council of Europe, 2017), pp. 17-19.
57 Manuel Benabent F. de Córdoba, “Public interest in political philosophy.
A necessary ethical and regulatory concept for territorial planning”, Boletín
de La Asociación de Geógrafos Españoles, vol. 53, no. 2 (2010), p. 383.
58 Rose Leda Ehler, et al, An introduction to the constitutional law of
Afghanistan, (Stanford Law School, 2015), p. 199.
59 Peter Cary, “An explosion of news: The state of media in Afghanistan”,
Canter for International media assistance, (2012), p. 6.
60 Patricia Gossman, “Stop Reporting or We’ll Kill Your Family”: Threats to
Media Freedom in Afghanistan, (Human Rights Watch, 2015), p. 3.
61 Mass Media Law of 2009, Article 4.
62 Larry Alexander, Is there a right of freedom of expression? (Cambridge
University Press, 2005), pp. 1-3.
63 Abdul Khalvatgar, “Freedom of Expression Under Threat in Afghanistan?”,
Stability: International Journal of Security and Development, vol. 3, no. 1
(2014), p. 3.
64 Mass Media Law of 2009, Article 20.
65 Ibid.
66 Nai Supporting Open Media in Afghanistan, “Media Watch Report”,
vol. 96, (June 2017), p. 4.
67 Mass Media Law of 2009, Article 22.
68 Ibid.
69 Mass Media Law of 2009, Article 24.
70 Ibid.
71 Afghanistan Minimum Wage Rates 2019, August 5, 2018, monthly and
annual minimum wage in Afghanistan. 5,500 Afghani ($76 – 66€) per
month for non-permanent private sector, the minimum wage for
permanent government workers was 6,000 Afghanis ($83 -71 €) per
month, <https://www.newminimumwage.com/afghanistan-minimum-
wage-rates/> (accessed on 19 March 2020).
72 Ibid.
73 Mass Media Law of 2009, Article 39.
74 Ibid.
75 Mass Media Law of 2009, Article 44.
76 Ibid.
77 Mass Media Law of 2009, Article 43(7).
78 Ibid.
79 Mass Media Law of 2009, Article 46.
80 Ibid.
81 Mass Media Law of 2009, Article 52.
82 Niamatullah Ibrahimi and et al, “Social Media and Articulation of Radical
Narratives in Afghanistan”, Afghan Institute for Strategic Studies, Kabul,
Afghanistan (2015), p. 20.
83 Larry Diamond, “Liberation of Technology”, Journal of Democracy vol.
21, no. 3, (2010), pp. 69-83.
84 S. Mahmood, and Abdul Ghafoor Awan, “Role Of Social Media In
Activation Of Youth In Politics: A Case Study Of District Khanewal”,
Global Journal of Management, Social Sciences and Humanities, vol. 5,
no. 4 (2019), pp. 719-722.
85 Esmatullah Raghib, “Social networks and it is use in Afghanistan”, Jame
Ghor, (17 July 2017), <https://www.jame-ghor.com/archive/details/
11737/> (accessed on 8 April 2020).
86 Social media is the main source of rumours in Afghanistan, “Media east
press”, (24 January 2017) <https://middleeastpress.com/slideshow/>












This document was created with the Win2PDF “print to PDF” printer available at 
http://www.win2pdf.com 
This version of Win2PDF 10 is for evaluation and non-commercial use only. 
This page will not be added after purchasing Win2PDF. 
http://www.win2pdf.com/purchase/ 
 
 
